i



FCR YAYIN LTD.

Genel Yayin No | General Publication Number: 1534
FCR Sertifika no | Certificate Number: 46550

ISNI: 0000 0004 4657 1968

ROR ID: ror.org/00zznvq98

YAYIN

Fecr Yayinlari
Yayin No | Publication Number: 938

Kitap Adu: islam Hukuk Sosyolojisi

Book Title: Sociology of Islamic Law

ISBN: 978-625-6123-92-2

DOI: doi.org/10.70458/fcr.9786256123922

Yazar | Author: Yiiksel MACIT | orcid.org/0000-0002-7954-7353
Kurum | Institution: inénii Universitesi
ROR ID: ror.org/04asck240

Yayin Tiirii | Publication Type: Kitap | Book — Monograph
Yayin Dili | Language: Tiirkce | Turkish

Ebat | Dimensions: 13,5 x 21 cm

Bask: Sayisi | Edition: 1

Sayfa Sayist | Pages: 292

Yayim Tarihi | Publication Date: Ocak | January 2025

Yayim Yeri | Place of Publication: Ankara, Tiirkiye

Mizanpaj ve Kapak | Layout and Cover Design: FCR

Baski ve Cilt | Printing and Binding: NY MATBAACILIK (Sertifika no: 50732)

Konu Kategorisi | Subject Categories
BIC: HRKM | Hukuk: islami | Law: Islamic
BISAC: LAW080000 | Hukuk / islam | Law / Islamic
THEMA: JBBG | Hukuk: islami | Law: Islamic
LC: BP190 | islam hukuku | Islamic law

Atif Bilgisi | Cite as: Macit, Yiiksel. Islam Hukuk Sosyolojisi. Ankara: Fecr Yayinlari,
2025.

© All rights reserved | FCR YAYIN LTD.

Haci Bayram Mah. Boyacilar Sk. No: 14/1 06050
Altindag-Ankara/TURKIYE « Tel: +90 (312) 310 08 60
www.fer.com.tr ¢ fer@fer.com.tr




Islam
Hukuk Sosyolojisi

Yiiksel MACIT

Ankara 2025



Yazar Hakkinda

Yiiksel MACIT

1963 yilinda Erzurum’un Oltu ilcesinde dogdu. 1985 senesinde Erciyes
Universitesi Tlahiyat Fakiiltesini bitirdi. Bir siire 6gretmenlik yapt1. inénii
Universitesi ilahiyat Fakiiltesi islam Hukuku Anabilim Dalinda Ogretim
iiyesi olarak calismaktadir. Yayinlanmis telif ve geviri kitaplari, makale-
leri bulunmaktadir.

Yayinlanmis Bazi Kitaplar1

Telif Kitaplar

. Mutezileden Aforizmalar, Istanbul 2004

. Islam Hukuku, Malatya 2006

. Islam Hukuku Alaninda Nadir Fikirler, Istanbul 2017
. Islam Hukukuna Giris, istanbul 2018

. Muvafakat-1 Omer, istanbul 2019

. Mukayeseli islam Hukuku, istanbul 2021

. Islam ibadet Fikhina Giris, Istanbul 2022

8. Mu’tezile’nin Fikih Usulii Anlayisi, Ankara 2022
9.islam Hukuk Felsefesi, Istanbul 2023

10. islam Oncesi Arap Fikhi, Ankara 2023

N O O~ W N -

Ceviri Kitaplar

1. Kadi Abdulcebbar, Mutezile’de Hukuk Felsefesi (Ser’iyyat), istanbul
2003

2. Karafi, el-ihkam, istanbul 2016

3. T{fi, Maslahat Risalesi, Istanbul 2018

4. Hayyat, Intisar, istanbul 2018



About the Author

Yiiksel MACIT

He was born in 1963 in the Oltu district of Erzurum. He graduated from
Erciyes University Faculty of Theology in 1985. He worked as a teacher
for a while. He works as a faculty member in the Department of Islamic
Law at In6nii University Faculty of Theology. He has published copyright-
ed and translated books and articles.

Some of His Published Books

Copyright Books

. Aphorisms from Mu'’tazila, Istanbul 2004

. Islamic Law, Malatya 2006

. Rare Ideas in the Field of Islamic Law, Istanbul 2017

. Introduction to Islamic Law, Istanbul 2018

. Muvafakat-1 Omer, Istanbul 2019

. Comparative Islamic Law, Istanbul 2021

. Introduction to Islamic Worship Jurisprudence, Istanbul 2022
. Mu’tazila’s Understanding of Usul of Jurisprudence, Ankara 2022
. Philosophy of Islamic Law, Istanbul 2023

10. Pre-Islamic Arabic Jurisprudence, Ankara 2023

O 00 N O U1 b W N -

Translation Books

1. Qadi Abdul Jabbar, Philosophy of Law in Mu’tazila (Shar’iyyat), Istan-
bul 2003

2. Qarafi, al-Thkam, Istanbul 2016

3. Tiifi, Maslahat Risalesi, Istanbul 2018

4. Hayyat, Intisar, Istanbul 2018



Kitap Hakkinda

islam Hukuk Sosyolojisi
Islam Hukuk Sosyolojisi, Islam hukuku hiikiimlerinin toplumsal temeller-
inden bahseden bir kitaptir. Zira Peygambere destek i¢in zaman zaman
vahiy gelse de hiikiimler yeryiiziinde ihtiyaclara ve sartlara gore olusmus-
tur. Her ahkam ayetinin niizul/inis sebebi vardir ve hiikiimler yirmi ii¢
sene zarfinda ortaya cikmistir. Bu husus bilindigi halde islam hukukunun
daha sonra degisen ihtiyaclara ve sartlara gore gelismesini kabulde zor-
luk gekenler cok oluyor. Bu hususu diger bazi eserlerimizde de vurgu-
ladik. Eserlerimizi sosyolojik bakis acistyla yazdik, bu kitapta onlardan
da yararlanarak, klasik bir fikih kitabinda yer alan biitiin konular1 ana
hatlariyla genel hukuk sosyolojisi acisindan incelemeye ve analize tabi
tuttuk. Kitapta islam hukukunun Peygamber déneminde ortaya ¢ikan ah-
kamini analiz etmeye agirlik verdik. Zira bir seyin basi iyi anlagilirsa sonu
iyi anlasilir. Cogu insan Peygamber doneminde ortaya ¢ikan hiikiimleri
onceden hazirlanmis diinya sartlarindan soyut gizemli hiikiimler olarak
algiladigindan islam hukuku ihtiyaclara gore yenilenip gelismiyor. Hukuk
gelismezse bircok sey gelismez, ekonomi gelismez. ibadetler ve adalet gibi
temel ilkeler degismez ama diger ciizi hiikiimler maslahata gore degisebil-
ir. Naslar yerinde durur, benzer eski maslahatlar ortaya cikarsa hiikiimler
tekrar uygulamaya konabilir. ibadetler Allah ile kul arasindaki 6zel iligki-
ye dayandig1 icin ona karisilmaz. Ge¢miste bazi alimler ileri goriisliiliikle
Peygamber’den sonra muamelatla ilgili hiikiimler maslahata gore degise-
bilir dedigi halde, baz1 sebeplerle geleneksel goriise tabi olarak mukad-
derat (had cezalar1 vb.) taabbudidir, talil edilemez, degismez demistir.
Ancak had cezalarini ilk defa icat eden islam degildir; mesela bu kitapta
gectigi iizere baz1 tarihi kaynaklar gostermektedir ki hirsizin elini ilk defa
kesen Velid b. Mugire’dir, Miisliiman da olmamistir, Araplarin biiyiikler-
inden ve hakemlerinden oldugu icin bu uygulama yayginlasmistir; o
giinkii sartlarda hapis sistemi olmadig icin ve hirsizlik da ¢ok oldugu i¢in
islam caydiric1 olarak bedene kesilen o ceza hiikmiinii onaylamustir. So-
syolojik bakildiginda durum boyle. Dolayisiyla bize gore her tiirlii cezalar
toplumsal maslahata gore talil edilebilir. Gerekcesiz hukuki hiikiim ol-
maz. Bilindigi {izere Osmanli maslahat1 gozeterek hirsizin elini kesmemis,



kiirek cekme cezasi vermistir. Fatih Sultan Mehmet Han bagka baz1 had
cezalarini da degistirmistir. Bu konuda makaleler yazilmistir. Mukayes-
eli hukuk tarihini iyi bilmek lazim. Roma hukuk miras: iizerine kurulu
Avrupa hukuklar1 Roma hukukunda yer alan kisas ve diyeti degistirmistir,
hapse cevirmistir. Evrensel olan, cezalarin sekilleri degil, suclarin cay-
diric1 olarak cezalandirilmasidir. Ceza az geliyorsa makul 6l¢iide artirila-
bilir. Hukukun mantig1 iyi anlasilirsa sorunlar ¢6ziimsiiz degildir.

Anahtar Kelimeler: islam; hukuk; sosyoloji; sartlar; konjonktiir; degisim



About the Book

Sociology of Islamic Law
Sociology of Islamic Law is a book that talks about the social foundations

of Islamic law provisions. Because although revelation came from time to
time to support the Prophet, the provisions were formed according to the
needs and conditions on earth. Every verse of decrees has a reason for rev-
elation and the provisions emerged over a period of twenty-three years.
Although this issue is known, there are many who have difficulty accept-
ing that Islamic law developed according to changing needs and condi-
tions later. We have emphasized this issue in some of our other works.
We wrote our works from a sociological perspective, and in this book,
we have examined and analyzed all the topics in a classical figh book
in general terms from the perspective of general law sociology. In the
book, we focused on analyzing the provisions of Islamic law that emerged
during the time of the Prophet. Because if the beginning of something is
well understood, its end is well understood. Since most people perceive
the provisions that emerged during the time of the Prophet as mysterious
provisions abstracted from previously prepared world conditions, Islamic
law does not renew and develop according to needs. If the law does not
develop, many things will not develop, the economy will not develop.
Basic principles such as worship and justice do not change, but other
minor rulings can change according to expediency. If the texts remain
in place and similar old expediency emerges, the rulings can be put into
practice again. Since worship is based on the special relationship between
Allah and the servant, it is not interfered with. Although some scholars in
the past, with foresight, said that rulings regarding transactions after the
Prophet could change according to expediency, for some reasons, they
said that fate (hadd punishments, etc.) are subject to the traditional view,
they cannot be imposed, they cannot be changed. However, Islam was not
the first to invent hadd punishments; for example, as mentioned in this
book, some historical sources show that the first person to cut off the hand
of a thief was Walid b. Mugira, who was not a Muslim either, and because
he was one of the elders and referees of the Arabs, this practice became
widespread; since there was no prison system in those days and since theft
was common, Islam approved that punishment imposed on the body as



a deterrent. When viewed sociologically, this is the situation. Therefore,
in our opinion, all kinds of punishments can be determined according to
social interests. There is no legal judgment without justification. As it is
known, the Ottomans did not cut off the thief’s hand, considering the
interests, but gave him the punishment of being driven to the galleys.
Fatih Sultan Mehmet Khan also changed some other punishments. Articles
have been written on this subject. It is necessary to know the history of
comparative law well. European laws, based on the legacy of Roman law,
changed the retaliation and blood-money in Roman law, turning them
into imprisonment. What is universal is not the forms of punishment, but
the punishment of crimes as a deterrent. If the punishment is insufficient,
it can be increased to a reasonable extent. If the logic of the law is well
understood, the problems are not insoluble.

Keywords: Islam; law; sociology; conditions; conjuncture; change;






Ithaf

Bu kitab biitiinii gormeye ¢alisanlara ithaf ediyorum.
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